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ADMISSIONS IN A CAUSE. 
Vide Practice, &. 
ADVANCEMENT. 


uther joined in a deed with his sister, givu 


4 


to certain of his 


9 
rty that had been intended for them by another sister, 


vet, failed te be executed from accident, the father and 
1d sole distributees ef the deceased sister, it 
| her’ hese children were 


advancement. J/ollister v. 


: given by an intestate father to his daughters, were such 


on their starting in life, and were calculated to aid and 


the 


» being nothing to show that they were not intended 


ts, it was held that they must be so considered. bid. 


PENDENTE LITE. 
inpetent for the Superior Court, on @ petition tor divorcee and 
stion of allowing alimony penéendie lite, for the de- 
nswer, much less affidavits in support of it. It is 
stion of the amount of the allowance, for in that 


‘, but affidavits also, can be read. Shearin v. 
Vide Cnose ix action, & 
AMENDMENT. 
Vide Parties, 2. 
ANSWER—VAGUENESS OF. 
Where a defendant in a suit, claimed an equitable interest by virtue of a 


deed of assignment, which recited that the conveyance was in considera- 


1 
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tion of the sum of one hundred dollars in hand paid, but there was ne 
evidence of the payment of the purchase-money, except this recital, al- 
though such proof was expressly required, and the defendant in his an- 
swer did not distinctly aver that it had been paid, it was held that the 
Court would not regard the defendant as an assignee, so as to defeat the 
claim of the plaintiff who was seeking to attach this fund for the satis- 
faction of a just demand. Fuller v. Smith, 192. 


ANTE-NUPTIAL AGREEMENT. 

An agreement between parties previously to, and in contemplation of, mar- 
riage, that neither, after the death of one of them, shall claim any thing 
that had belonged to the other before marriage, was held sufficient in 
equity to exclude the woman from dower, a year’s provision and a dis- 


tributive share. Cauley v. Lawson, 132. 


ASSENT OF EXECUTOR. 

1. The executor’s assent to a legacy once given, is effectual to vest the es- 
tate of the legatee, although such executor may die before proving the 
will or qualifying. This is the rule of the common law, and the legisla- 
tion of this State has not changed it. Gums v. Capehart, 242. 

From a possession by a legatee, for six years, of the thing bequeathed, 
especially as against one purchasing from such legatee, the assent of the 
executor will be presumed, although, after proving the will, he died 
without qualifying or renouncing. bid. 

ASSETS. 

An executor is not chargeable with a sum of money, which the testator 
had allowed his slave to acquire, and which had been loaned out to an 
individual, and a note taken from him for the sum, by another individual, 
payable to such individual, for the benefit of the slave, because the exec- 
utor had no remedy to collect it either in Law or Equity. Lea v. Brown, 
379. 

ATTACHMENT. 

1. Where a bill seeking to attach an equitable interest of an absent debtor, 

in the hands of an administrator in this State, states that the defendant 
“ js justly indebted to the plaintiff in the sum of the two hundred and 


eighteen dollars and seventeen cents, due by two notes, bearing date the 
20th of March, 1850,” it was held a sufficient statement of the debt with- 
in the requirements of the 20th section of the 7th ch. of the Rev. Code. 
Fuller v. Smith, 192. 

“ An affidavit of the truth of the matters contained in his bill,” is neces- 
sary to give jurisdiction to the Court of Equity under the statute, Rev. 
Code, ch. 7, and the want of such affidavit, is a good ground for a gen- 


eral demurrer. Barringer v. Andrews, 348. 
Vide Enporsement, &c. 


AUDITA QUERELA. 
Vide ExecuTIoN—SATISFACTION OF. 
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AVERMENT OF DILIGENCE. 

Where C, being indebted to his sister, B, left the State, having made a con- 
veyance of certain of his property to the plaintiff, and the latter agreed 
that if he got the property, or enough of it to satisfy his sister’s debt, he 
would save it for her, and gave his bond for the amount thereof, and at 
the same time she gave him a written agreement to return the said bond 
if he did did not succeed in getting the amount of said note from C; on 
a bill for an injunction to restrain the collection of the bond, it was held 
necessary that the plaintiff should aver that he had diligently endeavored 
to collect said amount from C, and had failed to do so, and that it was 
not suflicient for him to allege that he had failed to get the property, but 
that he should state how and why he had so failed. Long v. Cross, 323. 


BEQUEST VOID FROM VAGUENESS. 

Where a will contained the following clause “ upon consultation, if Georgi- 
ana wishes to remain with her mother, provided it be possible, this house 
ought to be enlarged for her comfort, which I recommend, so as to make 
room for boarders,” it was held that such clause was too vague to be 


carried inte effect. Faribauk v. Taylor, 219. 


BEQUEST OF A FAVOR TO A SLAVE. 
A provision in a will, allowing a slave to select a master, and fixing his 
price at five hundred dollars, the slave being between the ages of forty- 
five and fifty years, is net against the policy of ourlaw. Reeves v. Long, 


355. 


BEQUEST OF A FUND TO A CLASS. 

1. It is a settled rule of this court, that when a fund is given to a class, all 
who answer thie description, when it is to be paid, are entitled to partici- 
pate in the bounty. Hawkins v. Everett, 42. 

2. A bequest of a fund, therefore, “to the heirs of the body of A,” to be 
paid as they come of age, will take in all the descendants of .A, that were 
born at the testator’s death, and also, those born after that event. and be- 
tween that and the time of the first child’s arrival at age. bid. 


BEQUEST TO SEAVES. 

Where pecuniary legacies were given to slaves, it was held that the amounts 
thus intended to be given away remained as integral parts of the estate, 
for the want of a legal taker, and as such, fell into a residuary fund, pro- 
vided in the will. Meadows v. Moore, 54. 


BEQUEST TO A TRUSTEE WITHOUT CHARGE FOR PROFITS. 


Vide EstatE—ExXTENT OF. 


BILL. 
Vide Averment, &c.; Partiss 1, 2, 3, 4, 5, 6, 7. 
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BILL FOR A PARTIAL SETTLEMENT. 


A bill in Equity cannot be sustained, which seeks relief in relation to one 







article of property, only, belonging to the estate of a decedent, without 






calling for a general account and settlement of the estate, and making ali 





persons interested in the same, parties to the suit. Aing v. Galloway 


122. 








BILL CONTAINING DELUSIVE STATEMENTS. 
Where a plaintiff has an equity to enjoin the enforcement of a part of : 
judgment, but for the purpose of obtaining an injunction as to the whole 







alleges a ground of relief which is false in fact, and relies upon it alone 
it was held that a Court of Equity will dissolve the injunction as to th 








whole of the judgment. Ward v. Smith, 204. 





BILL TO PROTECT REMAINDERMAN. 


Where one coming in under a life tenant, resides in another State, and 





claims the whole property in slaves, against conscience and equity, this, 





without any threat, was held to be sufficient ground for a remainderman 
to allege an apprehension that they would be removed, and to authorise 







the issuing of a sequestration to restrain such removal. Brantley v. Kee 






"oF 
dace 


CEMETERIES. 


Cemeteries, where the burial of the dead is earefully done, cannot be con- 







sidered such nuisances as to induce a court of equity to interfere, to en- 






join the location of them near adwelling. Z//lison v. Commissioners, 57 


Vide Nursanceg, 1, 2. 










CHARGE FOR THE PAYMENT OF DEBTS. 


1. A testator may, if he choose, exempt an undisposed of residue from the 






payment of his debts by throwing that burden on other property speci- 





fically willed for that purpose; but in order to do this, hisintention must 






297 


be very elearly manifested. Swann v. Swann, 
2. The general rule is, that intestate property is primarily liable for the 







payment of debts, even though other property may have been directed 






by will to be sold for that purpose. Ibid. 





CHARGE FOR EDUCATION. 


1. Where a testator provided, that one of his sons should be supported out 





of his estate, while getting a profession, and charged his share with a cer- 






tain sum with a view to that event, and such son declined, of his own ac- 






cord, to study a profession, it was held that he had no right to ask that 





his share should be discharged of that sum in the ascertainment of his 






proportion of the estate. Holt v. Hogan, 82. 
2. Upon a bequest to children, as tenants in common with a postponement 







of the division, in the absence of any direction to the contrary, the ex- 






penses for maintenance and education of each, is a separate charge upon 
his share of the profits. Branch v. Branch, 268. 
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“HEROKEE LANDS. 
1. It was held not to have been the intention of the Legislature to confer 
upon the agent for the State, ef Cherokee lands, the high judicial power 
of determining, conclusively, who were intended to be embraced in said 
act. Darnett v. Woods, 428. 

2. If such had beer the intention of the Legislature, quere, whether it 
would not have been in violation of the State Constitution. Ibid. 


‘HILD IN VENTRE SA MERE. 


Vide ConvEYANCE TO A womay, Xe. 


‘HOSE IN ACTION—ASSIGNMENT OF. 

1. Where a wife filed a petition for a divoree and alimony, it was held that 

a court of equity would not, ia favor of such wife, restrain an assignee 
from reducing inte possession a chose in action of the wife, assigned him 
by the husband for value, without notice of an equity in the wife. il- 
more v. Gilmore, 284. 
Where a husband assigned a chose in action of the wife fer value, and 
without notice of an equity in the wife, and the assignee commenced a 
suit in a court of competent jurisdiction to reduce it into possession, and 
vot a decree for the same, it was held that the filing of a petition for 
divorce and alimony by the wife, did net conitute such a lis pendens, as 
would restrain the assignee frem proveeding to reduce it into possession. 
Lhid. 


‘ITIZENSHIP. 
Vide Pre-EMpTion CLAIM, 2. 
CLASS TAKING AS SUCH, HOW AND WHEN MADE UP. 


Vide Limiratien i ReMAInpeR, 2, 3, 4: Per stirres, 2. 


‘‘ODICIL. 


Where the meaning-sought to be attributed to a codicil, would be to take 


away the greatest part of a legacy given in the will, on the day before, 
to a grandson, ard cause an intestacy as to that much of the estate, to a 
part ¢ f which the legatee would be again entitled under the statute, there 
s being no change in the state ef the teetator's affairs, and the language of 
the will being ambiguous, it was keld according to rules of interpreting 


such instruments, uet to have been the intention of the testater to re- 


voke the fermer legacy. Dalton v. Housion, 401. 


‘“OMPOSITION—CONSTRUCTION OF. 

Where a surety, intended to be indemnified by a deed of trust, made a 
compesition, in writing, with the ereditors, by which they agreed to take, 
and did take, a part of their debt, retaining the right to enforce their 
claims against others, bound for the same debts, but discharging the said 
debtor from all further liability for the debt, it being left doubtful in the 


said writing, which party should bave the benefit of the security afford- 
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ed by the deed of trust, it was held that the nature and purposes for 


| . . ~~» . : 
which the law allows deeds of trust preferring creditors, at all, are very 
’ . ° . . ° . vr. ““ 
weighty considerations in determining the question. Wiswaill v. Potts, 
148. 

COMMISSIONS TO EXECUTOR. 
i 1. One per cent. was he/d to be a sufficient commission to an executor ot 


money received by him from a clerk and master, arising on the sale of 
land. (Graves v. Graves, 280. 

2. Where the money of an estate was collected and paid out, mostly in 
large sums without much litigation, it was held that three per cent. on 
the receipts and disbursements was a sufficient compensation to an exec- 
utor. bid. 


CONDITION RENDERED IMPOSSIBLE. 

1. Where personal property was bequeathed. upon a condition, which was 
rendered impossible to be performed, such condilion not be ing the sole mo- 
tive of the bequest, it was held that the property vested. .Vunnery v. Car- 
tor 


2. Where personal property was bequeathed to a son, provided he take care 


370. 


of his mother for her life-time, it was held not to be the intention of the 
} 


testator that the whole condition should |} 


be performed before the proper- 
ty vested; but that he should take an estate at once, to be forfeited on 


failing to perform the continuing duty. Jid. 


CONFIRMATION OF A GIFT. 

Where a testator had plaeed in the hands o? a married daughter a female 
slave who had two children afterwards, and before the death of the tes- 
tator, and the donor by his will expressly confirms the gift of the negroes 
already received, and another clause in the same will required the whole 
estate, real and personal, to be divided after the manner of law and equi- 
ty it was held to be the intention of the testator, that the property should 


? 


be valued as of the time of the original 


| eift, and the two children exclu- 


ded from the valuation. Faribault v. Taylor, 219. 


CONFIDENTIAL RELATIONS. 

1. It is an established doctrine, founded on a great principle of public poli- 
ey, that a conveyance obtained by one whose position gave him powe1 
and influence over the grantor, without any proof of fraud, shall not stané 
at all, if without consideration; and that where there has been a partial 

or inadequate consideration, it shall stand only as a seeurity for the sum 


paid or advanced. Futrill v. Futrill, 64. 


Where a deed was obtained by one standing in a confidential relation 
towards another of weak intellect, and the relation and imbecility con- 
tinued from the time of the act till the bringing of a suit, to be relieved 


1 


aagainst the deed, it was held that the statute of limitations, ch. 65, sec 


®0. Rev. Code. did not avail the defendant. Oldham v. Oldham, 89. 
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3. Where the confidential agent of an aged woman, the manager of all her 
afiairs, took from her a bond to secure an alleged indebtedness without 
rendering a full account, and without giving her an opportunity delibe- 
rately to examine into the dealings, it was Aeld that such bond should on- 
ly stand as a secmity for what might be due upon taking an account in 
this Court. Franklin v. Ridenhour, 420. 

Vide Fraup oN A DEPENDANT. 


CONFIDENCE, BREACH OF 
Where one gat another to sign a note, with an understanding that it was 
not to be binding, unless signed by a third person also, and such person's 
signature was not procured, whether, on the note’s being used to secure 
a pre-existing debt of the principal, the surety could avail himself of this 
breach of confidence. Qure? Townsend v. Moss, 145. 


CONSTITUTIONALITY OF A LAW. 
Vide Cnerokere LAnps. 


CONSTRUCTION OF A DEED. 

Where a deed in trust grouped several creditors, A, B,C and D, thus: “ se- 
condly—To pay and discharge, in full, the several and respective debts, 
bonds, &e., due, or that may grow due to A, pay to B,C and D, the sev- 
eral and respective debts, bonds, &c., due, or that may grow due to 
them,” it was held that by force of the words, “ pay in full,” A was en- 
titled to priority over the others. Biggs v. Capehart, 340. 


CONSTRUCTION OF A WILL. 

1. Where a testator having seven daughters, provided for one by name, and 
then directed that the residue of his estate should be divided into nine 
equal parts, three of which were to go to his three sons, and the other 
six parts to be allotted to his daughters, it was held, that the meaning of 
the testator was, that each of the six daughters, remaining to be provided 
ed for, should have one of the six remaining equal parts. Shepard v- 
Wright, 20. 

Where a testator bequeathed one half of his whole estate to his wife 


te 


absolutely, and after giving several other legacies, gave the undisposed of 
residue to several persons named, and then provided, that “his wife's 
portion was to be taken off before tho other distribution,” it was held to 
be the intention of the testator to give his widow one half of the gross 
amount of his estate, irrespective of charges of any kind. Meadows v. 
Moore, 54. 

3. Where a testatur willed that four slaves, a husband and his wife and 
their two children, should be freed, and directed that they should be un- 
der the especial care of one of his sons, and bequeated to the husband 
things that could not be carried out of the State with any convenience 
or profit, it was held to be the intention that they should remain in the 
State, but that such of them as were over fifty years of age, and could 
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show meritorious services, might be emancipated. under the 49tb section 
of 107th chapter of the Revised Code. Feimster v. Tucker, 69. 

4, Where a testator gave to his wife, for whom he had a great affection, 
and who had no other provision, all his property to raise and educate his 
children, and to dispose of the same among all .ef them, as their cireum- 
stances might seem to require, and to sell any of it for the benefit of her fa- 
mily, and appointed hér sole executrix, it was held that the legal title to 


the real and pe rsonal estate was invested in the wife in trust to manage 





the property at her discretion for the support of herself and for the rais- 
ing and education of his children, and that the equitable reversion in the 
residue, after those purposes should be answered, vested in the children, 
subject to be divested by the exercise of the power given her to dispose 
of it among all the children as their circumstances might require. Little 
v. Bennet, 156. 

5. A conveyance of “all the property I possess,” where there was no ap- 
parent motive for making an excention, was feld to mean all that the 
party owned, as well as that in remainder, as that in his immediate occu- 
pation. Drantly v. Kee, 332. 

6. Where a testator, by his will, gave land and slaves to his daughter, M. S.. 
and if she died without children surviving her, “then the lands to my 
own heirs-at-law, and the slaves and their increase, to my next of kin,” 
and gave lands and slaves to a son and provided that if he should marry. 
the said lands and slaves should be held by his son and his wife, and the 
children that might survive their parents, upon the same terms, and sub- 
ject to the same uses, conditions, and fimitations mentioned in the devise 
to his daughter, M. S.. it was Ae/d that, upon he death of the son, with- 
out leaving a child, the lands devolved upon his, testator’s, heirs-at-law 
who were a daughter and two children of a deceased daughter, but that 
the slaves went to the daughter alone. Harrison v. Ward, 236. 

7. A limitation to the next of kin ina will, without other explanatory words, 
was held to mean the nearest of kin. bid. 

8, Where a testator bequeathed one of the children of a female slave to 
each of the children of A, and in case there should be of the children of 
the said slave more than was suflicient to answer the said specific be- 


quests, then the residue to two, it was he/d that the children of A were 


t 
entitled to choose from among the increase of the woman what slaves 


they would have, before the residue passed to the two. Moye v. Moye. 
357. 

aa ba = 

Vide Compositioy, construction oF; Lowiration rms Rewarnper 5: Per 


Strirpes, Xe. 


\ONTINGENT BEQUEST. 

1. A bequest to one when he arrives at age or marries would, ordinarily, 
not vest unless the condition be performed by the arrival at age or mar- 
rying, but the rule is otherwise when special circumstances appear from 
other parts of the will, which show it to have been the testator’s inter- 
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ment, and not to make the ownership eon- 


oan infant daughter awh we arrived at 
same will vested estates were given 


itee should 


another ehiid, anc by holding 
* part of the wil vart of tl ‘same property 
‘ome vested in the personal representative of the 


wbanee of other vested legacies would take place 


“imstanees showed it to be the intention of the 


. » a6 ° 
sesied in inte! ef, ft wh tae enjoy- 


CONTRACT 


l. Rec i} 


CONTRACT 
Matt 5 t ind ‘ nt { «tf ut » UY > 4 . ed 
forn Pa ri f the we Oo the contract, are 


+ . e 34 . - +, . a tey . 
an estate o1 nt it from vesting. ‘bdnion V. 


CONTROL OF AN ACTION AT L. 
Where it was al! . hata Dill of exchat ve Was forged, 
in the name of ‘payee to the use of a purchaser, was about be dis- 
| such payee, on being indemnified by ie benefi- 
xl from d smissing the suit at law until the 
ineness of the pay *couk e tested, and that de- 
froin using we obtained from the 


7 
{O-4. 


CONVEYANCE TO A WOMAN AND HER CHILDREN. 

A conveyance in trust for a woman and her children, she having childrea 
at the time, nothing appearing on the face of the deed to show a contra- 
ry intention, was he/d ‘est an estate in the mother, and the children 
then born, and in one én ventre sa mere as tenants, in common, byt that 
children born afterwards were not entitled tocome in. Gay v. Duker, 


1 
ott. 


COPARTNERSHIP. 
Vide: Dissonvution. &c 
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CO 


PIES OF AMENDED BILL. 


Vide Practice, 5. 


COSTS. 


\ 


CO 
\ 


\ 
y 


Dir 
\ 


Tide Practice, 5. 


UNSEL FEES. 

Vhere there was no contest about the probate of the will of a testator 
and his estate, amounting to $30,000, was easily collected, requiring few 
suits, and there was no extraordinary diflicultics in the management of 
the estate, it was held that $1,200 paid out in attornies’ fees, over and 
above 5100 paid for particular services by other attornies was, apparent- 
ly, unreasonable, and should not have been allowed by a commissioner, 
without proof in explanation of the nature and propriety of the charge 


Fairbairn v. Fisher. 385. 


Vhere A, B, and C, signed a bond and C paid off a judgment rendered 


thercon and took an assignment of it to his own use and sought to col- 
lect the \ of it of B, whom he alleged to be a co-principal with A, 


who was insolvent, aud B filed a bill to restrain C from collecting more 
than a proportional part of said judgment, on the ground that he, B, was 
only a co-surety with C, and C confessed in lus answer that he signed 
the bond without any request by B, or any communication with him re- 
specting it, but upon the assurance of A, that B was a co-principal, it 
was held that the onvs devolved upon C to prove that B was a co-princi- 


pal. Kear? 'y V. Harrell, 199. 


CREDITORS. 


ide Leaacy; Lien, 5 


CREE. 


Vhere a declaration was made, that an executor had rrandulently combin 


ed with others, to run off and waste the assets in his hands, so as to de 
feat the collection of a : rment, at law, (the administrator of such ex- 
ecutor being a party to ihe snit at the time of such declaration) it was 
held not tu be good ground of exception to the report of a commissioner, 
dire | to take an account of the assets of such executor in the hands 
of his admistrator, that no formal decree had been made against him, as 


administrator, at the time of the declaration. Parnawell v. Smith, 168 


7 


Vide Description oF Lanp, 1; Estopre.. 


DE 
\ 


ED DECLARED A SECURITY. 

Vhere a party who had passed a tract land by déed, absolute on its face, 
seeks to have a reconveyance upon the ground that the conveyance was 
intended as a security for money loaned, and the land had been twice 


conveyed, subsequently, with notice of the plaintiff's equity, it was held 


J 
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that the first and sceond purchasers, as well as the third, were necessary 


parties. Webber v. Taylor, 38. 


DEMAND AND REFUSAL, 


-Vide Srarute or Liurrations, 1. 


DEMISE FOR EDUCATION AND SUPPORT. 
1. Where a testator gave to his wile the share she would take in case of 


intestacy, and gave the residue to his children, and directed that his 


whole estate should be subject to the support of his family and educa- 
tion of his children, and provided that the education of his chil lren should 
-be under the dire cti n ol their mother, and that as the children should 
become of age or marry, the executor should allot a share to ¢ ach, it was 
] 


} ) " } tant ef 4] ao oy ee } 4] -] tat } ] 
held to be the intention of the testator, that the whecle estate should go 


into the hands of his wife for the support of his wife and children, and 


that tl xecutor’s sole duty was to make the alletment as the children 
mignt ar at age or marry. Graves v. Graves, 280. 

2. Where at directed that his widow and children should remain 
togeti vf y. she kee} the whole estate for the support ol 
the fan ly and ed cathe n ol the children, with directi ms that each 
child should have a share on arriving at age or marrying, and the 


arrangement Wa leteated by the neec sity of selling the homestead for 
the payment of debts; it was Aeld that the share of the children, becam¢ 
immediately payable to their guardians. bid, 


Vide ConsTRUCTION OF A WILL, 4. 


DiEMURRER. 
Vi 


~ 


>» Parties, 1; ATTACHMENT, 2. 





DEPOSITION OF A PARTY. 
A. party defendant, in a suit, has a right to have an order for taking the 


deposition of a co-defendant, not ¢ yneerned in interest, | 
I 


n favor of the ap- 


plicant. Wilder v. Munn, 66 


DESCENT TO COLLATERALS. 
In the descent of real estate, under the act of 1808, the 
] f the pe 


lations « i | 


and not per capita. Hayne : v. Johnson, 124, 


next collateral re 


on last seize dl, who are of « qual de eree, take per stirpes 


DESCENT TO NATURALISED PERSONS. 


; ’ . ’ , e . 3 ao : 
Under the 9th Rule of the chapter of descents, Rev. Code, chapter 38, the 


.) } 


naturalised children of a sister. herself alien born and not naturalised, and 
still alive, take the share their mother would have taken, had she been 
naturalised or native born; which share must be equal to the shares of 
each of their mother’s, brothers and sisters. Campbell’ v. Campbell, 246. 

And so of the children of a sister who is dead without having been natur- 
alised, lbid. 











DI 
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sold under a decree in Equity, for the 
she married and died in 1850, befor 


*Coning ou 


lied in 1851, in inianey, its further surviving, 
retained the character of real property, and 
e last mentioned infant, hs 1 equity to fol- 
from the executor of its into whose 
viministrator of his wife. We 


ISCRIPTIGN OF 


Vide ATTACIMENT, 


ISCRIPTIO 


1. Wh 


ro LAND, 2 


ITION, JURE 
| li sole and separat 
3 limitation over to another, d 


V. 


DILIGENCE. 


Vide AVERMENT OF DILIGENCE. 


DISSOLUTION—PROOF OF. 
1. In a suit brought for the settlement of a copartix 
that the defen lant hi d be en a member ol the 


i the 


onus of proving an averment of the dissolution 


that the 


volved upon him. Weatherly, 46. 


/ 


Crossett v. 
hree, was permitted to withdraw fron 


; 
t 


2. Where one of a copartne ship of 
the frm, it was held that no inference was to be drawn from this, that 
the co-partnership was not continued between the other two, Jd. 


DISCOVERY. 


Vide Iniunction, 5. 
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DISTRIBUTION. 


Vide Executor, 1, 2. 











DIVISION, WHEN TO BE MADE. 


Where a division of property is ordered by.a will, the parties are entitled 







to have it made as soon afver the death of the testator, as the executor 





is ready for a final settlement. Roper v, Roper, 16. 









DOWER IN A TRUST. 


Where one bid off land at the sale of a clerk and master in Equity, and 







gave his bond for the purchase-money, but died before the sale was con- 





c 


firmed. it was he/d on the sale’s being afterwards confirmed, that his 






widow was entitled to dower in the land under the act of assembly, Re- 





to have it disencum- 





vised Code, ch. 118, see. 6, and that she had aright 





bered of the lien for the purchase-money by the pel onal estate. A lutts 


v Klutts, 80. 






DOWER. 
Vide AN 













EDUCATION, &c. 


Vide Coxsrrecrion or A wit, 4; Demise ror Eprucation, &e. 










LECTION, 


Where, by 2 marriage settlement, the husband was entitled to an estate for 







the life of his wile, in slaves, and the wife to the remainder, and during 
the coverture, the husband conveyed to a trustee, in trust, for the benefit 
of his w * 101 hei life, with a remainae r to A and LB, his children, and 





‘ 


ihe wife elected to take the life estate, under her hus- 







band’s deed, it was feld to be against conscience for her, after disposing 






mniular a! } er 4 are) 
remainader a.so, WARUY Ve Mee, vod, 





o claim tl 





lined to the opinion, that no tr for eman ipation ean 


be supported, unless express provision is made for the removal of the 





yersons attempted to be freed, beyond the limits of the State. Gossett v. 
I » DC} 
Weatheriy, 4 







< ‘) } °> 3 . } et } ’ . . 4 7 ’ 
~. Where a will provided that a female i should be emancipated at the 
] . ri ‘ { i a 4 ms} . . 
nee of twenty, and eave her a traet of land, and but asmall sum of mo- 





money, aud enjoined it up- 





ney, althouch the testator had abundance of 


on his executors to sce that she received the benefit of the land, it was 






“17 3 } 


held that the will showed an intention that she should remain in the 











State, after being liberated, and the provision was, therefore, ineffectual. 
Ibid. 
3. Where it appeared from the face of a will, that certain slaves directed to 






be emancipated, (ineffectually) were not intended to be included ina 
clause bequeathing a residue, it was held that such slaves would go to 
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the next of kin as property undisposed of by the will. Feimster v. Tuck- 


er, 69. 
Where a testator directs, in his will, that his slaves shall be freed, it is 


the duty of the executor to see that the wish of the testator is carried 


into effect at the expense of his estate. Logg v. Capehart, 71. 

The hires of slaves, erdered to be emancipated, must be first applied t 
the expenses of their removal, and if they prove insufficient, the reniain- 
der must be paid out of the estate. bid. 

A provision, in a will, for the emancipation of the increase of a class «t 
slaves to be kept in this State, such increase to be liberated as each, sev 

erally, shall arrive at a certain age, end then to be sent to Africa, with- 
out any limitation, in point of time, as to the recurrence of such claims 
for emancipation, was held to be against the policy of the State and voi! 


Myers v. Williams, 362. 


ENDORSEMENT—EFFECT OF 
Where a resident of another State endorsed a note to a citizen of this, it 
was held that the law would presume, in the absence of proof to the con- 
trary, that the endorsement was for the endorsee, and that he might at- 
tach the property of the maker, a non-resident, in the hands of an ad- 
ministrator in this State, for its satisfaction. Fuller v. Smith, 192. 


ENQUIRY BY MASTER. 


Vide Practice, 9. 


ENTRY—VAGUENESS OF 
An entry of a tract of land, as being “in Richmond county, on the south 
side of Muddy creek, beginning at or near the ford of the creek, where 
without any further indications of its lo- 


” 


the Rockingham road crosses, 
cality, was held to be too vague and uncertain, to give it priority as to an 
individual claiming under another entry and grant. McDiarmid v. Me- 
Millan, 29. 


ERROR IN A COURT OF LAW. 

1. A court of equity will not interfere to enjoin the collection of a judg- 
ment, upon an allegation of error in the court of law rendering it. Stock- 
ton v. Briggs, 309. 

2d. Where, therefore, in an action at law for the breach of a contract, the 
breach assigned was, the removal of certain machinery, which, by the 
terms of the contract, the defendant was bound to leave on the premises 
the defendant offered to prove that the contract was rescinded by mutual 
consent, and the plaintiff agreed to allow the defendant to remove the; 
machinery, and the Court held the evidence inadmissible, whereby a ver- 
dict and judgment passed against the defendant, it was held he had no re: 
lief against this error in a court of equity. bid. 
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ESTATE—EXTENT OF 
A bequest of slaves to a father, in trust, for the use and benefit of his chil- 
dren, but the said father “is not to be accountable to his children for the 


proceeds of the labor of said negroes until the said children are twenty- 


. ” ° ° s 
one years of age,” was held to vest a present, absolute interest in the trust 


transmissible on a child’s dying in infancy, according to the statute of 


distributions. Afyers v. Williams, 362. 


ESTOPPEL. 

Where a deed of trust was made, limiting property in slaves to certain per- 
sons, and a petition was filed ina Court of Chancery, setting out the 
rights of the parties to the deed, according to its terms, and praying for 
the appointment of a trustee to perform the trusts as therein set out, and 


such trustee was appointed by the conrt, and gave bond to perform the 
trust, and took the property into possession by virtue of such decree: it 
was held that the parties to the proceeding were estopped to deny the 
ownership asserted in the proceeding, and that the trustee, as a privy in 


estate, was in like manner estopped. Brantly v. Kee, 332. 


EXECUTION—SATISFACTION OF. 

1. If an execution has been satisfied by a levy on property of the defend- 
ant, the Court issuing the execution, upon a writ of audita querela will 
order it to be called in, and satisfaction entered of record ; so that, equity 
has no jurisdiction to interfere to stop a second satisfaction of the same 
execution. Parker v. Jones, 276. 

The levying of an execution on property which is re-delivered to the 
defendant in the execution, on his giving a forthcoming bond, is not a 
satisfaction of the execution. bid. 


EXECUTOR. 

1. A widow, who dissents from her husband’s will, has no right to insist 

that certain slaves, who had committed a felony, and were afterwards 
hanged, should be valued as though they were free from such criminal 
charge, it being held by the Court, that slaves so circumstanced, were of 
no value. Jiarrell v. Davenport, 4. 
It is the duty of the executor taking charge of slaves accused of a felo- 
ny, to have them defended, and the expense of defending such as were 
convicted and executed, was held to be a charge upon the estate, and not 
upon the legatees for whom they were intended ; but as to one who was 
acquitted and received by a legatee, it was held that the charge for his 
defense, should fall upon the legatee. bid. 

Vide Assets; CHARGE FOR PAYMENT OF DEBTS; Loss OF ASSETS. 


EXHIBITS. 
Vide Practice, 2. 








EXPECTANC) 
Equity will 


ity, not asa grant, bul asa 


perto 


decree { 


to, he mu 


from B. 


FORMER D&E 
Where : 
have « 


eTout 1{ 


FRA 
Where a 


ing tre 
and tl 
vy. Oldi 


FRAUD ON 
Where on 


neo ¢ 


i)- 


from him | 


held th 


FRAUDULENT I 
1. A stipulati 


ll, on reeciving one half of their debts 


110rs as \ 


makes it f 
All per 


face, who claim : 


precluded from st 


we « 
I> « 


UD ON A DEPENDAN 


wdulent and void. 


INDEX. 


OF. 
> the assignment of a mere expectancy or p ssi bil- 


contract. entitling the assienee to a specific 
‘quired the power to perfor 


1as the assienor has a 


MeDonald, 211. 


ry} 
ila 


IDE 
a bond on a certain lividual to make 
land, and sold his interest 


lo 


id Jand to A, part- 


A’s bonds, on its ap) ine that B had no such 


» interest in the land, it was h A was entitled to 


of the balance of the purchase-mo ey enjoined, anda 
ent of thesum advanced; but that as preliminary there- 
, , 
Mer Lhe posse 


ssion of the 
vr oon 
¥e Ellison. 100. 


r suit, was pret nable, would 


ot the 


» former judon 


jndement way, it is no 


Was not made 


"7 


v. Potts, 


, ¢ 


* with his mother, (a woman of 


affairs, and habitual 


n unfairly obtained from | 


1 paid by others to hi in- 


f aht 
OL ODL 


¢ of a slave, it was / 1 was void 


uld compel its surrender [ Oldham 


} ° 
i aves 


REMAINDERMAN. 


lrom a tenant for 


mtoa 
n stipulation to refund » taken 
ok them out of the Sta 
-to defeat the 
Capehart, 242. 


lays, it Was 


rior claim- 


OF TRUST 


1 in a deed of trust, giving a preference to such of the cred- 
release the other half. 


almer Ve Gil 5, 7a 


mpted to be secured in a deed of trust, fraudulent on its 
a | 


yenefit under it, beeome participes criminis, and are 
ich benefit. bid. 





INDEX. 453; 


3. A purchaser, even for a full consideration, under a deed, fraudulent on 
its face, gets no title. bid. 

4. Whether a deed, which is void on account of fraud in respect to some of 
the trusts, not apparent on its face, may not, under certatn circumstances, 
be valid to pass the title—quere? Ibid. 


FUND FOR EMANCIPATION. 

Vide Emancipation, 4, 5. 

FUND FOR PAYMENT OF DEBTS. 

Property undisposed of by will, must be applied in payment of debts, be- 
fore legacies charged with the payment of debts can be subjected.— 
Wynns v. Burden, 377. 

GIFT By HUSBAND TO HIS WIFE. 

Where a wife insists that her husband made to her an actual gift of pro- 
perty, so as, in Equity, to bind him and his personal representatives, she 
must show herself meritorious, and show, moreover, a clear intent on 
the part of the husband, presently to divest himself of the property, and 
to invest her with a separate estate therein, and that such provision was 
reasonable. Paschall v- /all, 108. 

GRATUITY TO A SLAVE, 

ft would seem to be against the policy of the law for a master to allow his 
slave freedom and privilege to work and traflic in this State, to the ex- 
tent of acquiring so large a sum as $1500. Lea v. Brown, 379. 

HALF BLOOD. 

Half brothers and sisters, not of the blood of the purchasing ancestor, can- 
not take under the statute of descents; where, therefore, one died seized 
of land descended through his mother from her father, and left no issue, 


nor brother, nor sister, except half sisters, not of his mother’s blood, it 


was eld that the father, surviving, took the inheritance; Rev. Code, ch. 
38, section 6. Little v. Buie, 10. 
HEIRS—BEQUEST TO 
Vide Bequest TO A CLASS. 
HIRES OF BEQUEATHED SLAVES 
Vide Emancipation, 5. 
HOTCHPOT. 
Vide ADVANCEMENT. 
HUSBAND AND WIFE. 
Vide Cuose 1n action, &c.; Parties 4; Separates Estate, &c., 1. 
IMMORAL CONSIDERATION. 

Where the charter of a Railroad company required that “its treasurer and 
president should, before receiving an instalment from the State, satisfac- 
torily assure tbe Board of Internal Improvements by a certificate, under 
the seal of the company, that an amount of the private subscription has 
been paid, in equal proportion to the payment required of the State,” it 
was held that for the Railroad company to take, as cash, the notes of in- 

2 
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, 
dividuals miade for the occasion, to enable the officers to make the certifi- 
cate, under a promise that such notes were not to be enforced, was immoral 
and against public policy, and that such individuals being in pari delicto. 
had no equity to be relieved against such notes. McRae vy. Rail Road 
Company, 395. 
INCONSISTENT ALLEGATIONS. 

Where the main drift and scope of a bill was to enforce an assignment in 
trust, and secure a dividend under it, and the prayer of it was to that effect 
only, it was held that an allegation that the deed was wade to defraud 
creditors, made heedlessly, and as an expletive, and not as a ground of 
relief, should be rejected as surplusage. Symons v. Reid, 327. 

INCREASE OF SLAVES. 

1. The act of 1844, (119th ch. sec. 6, Rev. Code,) declaring as of what time 
a will shall speak, was held to give no force to the subsequently passed 
act in regard to the increase of slaves, (Rev. Code, ch. 119, sec. 27,) so 
as to pass the increase of slaves under a will made before this latter act 
was passed, although the testator died after it went into effect. Wi- 


liamson v. Williamson, 142. 


2. By a will made in 1852, a slave born before the making of the testator’s 
will, was held not to pass under the term “increase.” Rogers v. Briek- 
house, 301. 

3. The word “inerease” includes children, grand-children, &c., issue of the 


body; where, therefore, a will gave a female slave and her child to A, 
and then gave the woman and her imerease over alter the death of A, it 
was feld that this bequest over, included the child mentioned in the first 
bequest. Moye v. Moye, 359. 

INDEMNITY—USE MADE OF 

Where goods were placed by a debtor in the hands of his surety, for the pur- 
pose of idemnifying him against certain debts, which he immediately paid 
off, it was held that the fact of the surety’s making the application of the 
fund to the payment of these debts, instead of handing it to the other, 
for him to do it, as was stipulated in the contract, gave the principal debt- 
or no right to convey his claim, on the said surety, in respect of these 
goods, for the security of other debts, or make the surety again account 
for the value of them, without allowing him credit for the application of 
the fund made by him. JWélliams v. Howard, 38. 

INDULGENCE TO A SLAVE. 

A provision in a will, allowing a slave the privilege of choosing his own 
master, is not against the policy of the law. Harrison v. Everett, 163. 
Vide GRATUITY TO A SLAVE. 
INFANT—CONTRACT OF 

Vide Speciric PERFORMANCE 3. 
INJUNCTION. 

1. Where the siave of A was levied on under an execution against B, and 
there was no allegation of irreparable injury, nor of the pendency of a 
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suit at Law, nor of other equitable ingredient to distinguish the case from 
a simple fort, for which adequate reparation could be made by the recov- 
ery of damages at Law, it was held that a Court of Equity had no juris- 

diction to enjoin a sale of the slave under the execution. Du Pre v. 
Williams, 96. 

Except to stay waste, er prevent some irreparable injury, the writ of in- 
junctien is only issued as ancillary to some primary equity, which the 
plaintiff seeks to enforce by his bill. Stofield v. Van Bokkelen, 342. 

except to stay waste or prevent irreparable injury, an injunction can on- 

ly issue an ancillary te some primary equity. Stockton v. Briggs, 309. 

Where a trastee, appomted by deed, to collect money and pay all the 
debts of the trustor, resided in a distant State, and in a bill, by a 
crediter to enforce the payment of his debt, it was alleged that he was 
about to remove the trust funds beyond the reach of the Court, it was 
held that an injunction was proper to restrain such removal, Symons vy. 
Reid, 327. 

Where one of several crediters, secured in a deed of trust, filed his bill 
to enferce the satisfaction of his debt, in which he called on the trustce 
to set forth the names of the other creditors, and the amounts due them, 
aud tke general state of the fund, and the answer failed to make such dis- 
covery, whereupon the plaintiff excepted to the answer, and the excep- 
tious were allowed, it was held that an injunction obtained, to prevent 
the removal of the funds, would be continued until a full answer should 
be filed, and then disposed of according to the equity confessed in the 
answers. did. 

An injunction is only granted as ancillary to some primary equity, ex 
cept to stay waste, and to prevent irreparable injury. A/cRae v. Rail 
Read Co., 395. 


‘Vide But conraINING DELUSIVESTATEMENTS ; Error 1x Court or Law; Ex- 


ECUTION, SATISFACTION OF; FAILURE OF CONSIDERATION; JURISDICTION, 5. 
INQUISITION OF LUNACY. 

A court of Equity has no authority to make an order for an inquisition by 

a jury, as to the lunacy or idiocy of a party. Dowell v. Jacks, 417. 
INTEREST. 

1. Where a legacy is payable out of a fund, consisting of bonds and notes, 
drawing interest, and the legatce refuses to take the securities them- 
selves, he is, nevertheless, entitled to interest from the death of the tes- 
tator, but on account of his refusal to take the notes, he shall not recover 
his costs in a suit for such terest. Beasley v. Knox, 1. 

The general rule as to interest upon general legacies, is that none can be 
calculated before the time appointed for their payment. Harrell v. Da- 
venport, 4. 

3. The legatees of slaves specifically bequeathed, are entitled to their hires, 
from the death of the testator. bid. 

Partial payments of a legacy made by the executor should be applied to 
extinguish the interest due at the date of the payments in the first place 
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and the residue, if any, to be applied to the extinguishment of so mncl: 
of the principal. Johnson v. Johnson, 167. 

Where a pecuniary or general legacy is given, but not payable until the 
legatee attains the age of twenty-one, with a bequest over divesting the 
legacy in case he dies under age, the personal representative will take 
the accumulated interest. Keehln v. Fries, 273. 


INTESTATE PROPERTY, 


Vide CuarGE FOR PAYMENT OF DEBTS. 
INTERFERENCE WITH AN ESTATE WITHOUT ADMINISTRATION. 
Where the heirs-at-law and next of kin of a deceased person, took posses- 


sion of his estate and divided it out among themselves, and sold some of 
it, it was held that the Court of Equity could not protect them by re- 
straining an administrator, regularly appointed, from recovering the pro- 
perty in actions at law. Carter v. Greenwood, 410. 


JUDICIAL POWER. 
Vide CHEROKEE LANDS. 


JURE MARITI. 
Vide Devotution, Xe. 
JURISDICTION. 


1. An allegation, that a corporation was not properly organized, and, there- 


fore, had no authority to collect a subscription made to its capital stock. 
is a question that can be tried ina court of Law. Thompson v. Guion. 
113. 

An allegation that a subscription to the stock of an incorporated rail- 
road company was to be paid in work and materials, also, that it was 
made upon a condition that the road was to be located on a particular 
site, are matters cognizable by a court of Law. — Jbid. 

Where the charter of a railroad company was altered after a subscrip- 
tion was made to its stock, so as to substitute one terminus for another, 
and done without the consent of the subscriber, it was held that having 
no power to go into a court of Equity to enforce the original charter 
against the authority of the Legislature, he was exonerated from his sub- 
scription, and that he might make such defense in a court of Law, in a 
suit for the subscription. bid. 

Where it was alleged by the defendant, in an execution, that satisfaction 
had been made on a former execution, issued on the same judgment, it 
was held that a bill for an injunction to restrain the second execution, 
was not the proper remedy, for that, at law, a motion, on notice, in the 
nature of a writ of audita querela to call in the exccntion, and have sat- 
isfaction entered of record, was the proper mode of redress. McRae v. 


Davis, 140. 


. Where it was alleged that one, without authority, and against the wish- 


es of the justices, in whom the title was vested, seized on a public square, 
and was proceeding to build a house for a court-house, which would im- 
perfectly answer the purpose, and that this trespass would produce an 
injury which would be irreparable, or only to be repaired after great de- 
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lay of time, and at great expense, it was held not to be a proper case for 
the Court to interfere by injunction to restrain the progress of the Duild- 
ing. The Justices of Pitt v. Cosby, 254. 

. Where a bond, payable to a testator, was, by an order of the Court of 
Equity, taken out of the hands of the executor, and committed to a re- 
ceiver, for collection, it was held not to be a ground for suing in a court 
of equity. that the defendants were setting up acceptances, made by 
them of bills drawn by the executor, as payments to the executor by 
agreement with him, since the question can be fully tried in a court of 
law. Curtis v. McIlhenny, 290. 

Vide Error 1x Court or Law; Executron—Satisraction or, 2; Ix- 
quisition or Lunacy. 


LACHES. 
Vide Mistake. 


LAND CONVERTED INTO MONEY. 
Vide Descent OF A FUND; DoWER IN A TRUST. 


LEGACY INTENDED FOR THE FATHER, &c. 
The statute (Revised Code, ch. 119, sec. 28,) giving the legacy intended for 
a deceased child, to his or her children, where the parent died in the life- 
time of the testator, was held not to be intended for the benefit of the 
creditors of such deceased parent. Smith v. Smith, 305. 


LEGAL DEFENSE. 

Vide Jurispiction 6. 

LIEN. 

1. Where a bill was filed against the representative of a fraudulent execu- 
tor, to subject his estate to the payment of a judgment, at law, it was 
held that such representative had no right, after the bill was filed, to pay 
other debts due by such executor, of no higher dignity than that sought 
to be satisfied in this Court. Barnawell v. Smith, 168. 


2. The right of a creditor to have a specific hen, which is about to fail from 


the mistake of a draftsman, set up in a court of Equity, is superior to that 
of the general creditors of an insolvent intestate, who bave no lien.— 
Huffman v. Fry, 415. 

LIMITATION IN REMAINDER. 

1. Where slaves were bequeathed to A for life, and then to B, a daughter, 
a married woman, and, during the life of A, the husband of B died, leav- 
ing a child of the marriage, B then married again, and had another 
daughter, when she, B, died, and her second husband also died, (A the 
life-tenant still living) it was held, on the termination of the life-estate, 
that the administrator of B, was the proper person to obtain the posses- 
sion of her share of the slaves, but that he held the same in trust for the 
second husband’s legatee, and that the daughter of the first marriage, was 
entitled to no part of it. Woodley v. Gallop, 138. 

2. Where a testator gave slaves to a trustee in trust for his daughter and. 
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her ehildren, “free and exclusive of any control of her husband,” she 
having children at the time, it was held to manifest an intention to pro- 
vide specially for the daughter, and that she, consequently, took an estate 
for life, in the negroes, with a remainder to her children born, or that 
might be born thereafter. Faribault v. Taylor, 219. 

Where a testator gave certain property to his wife for life, and after het 
death, in trust for the children of one of his sons, to be divided among 
them as they came of age, it was held that all the children born before 
the eldest arrived at age, were entitled to share in the property. Simp- 
son v. Spence, 208. 


Where a testator gave property to children, as a class, and directed the 


profits to be “applied annually to their use,” it was held, that at the di- 


vision of the property, the surplus rents and profits should be so divided 
that each child should get only a pro rata share of what had accrued since 
its birth. Jbid. 
Where a testator, in a residuary clause. gave the surplus of his property 
to a son and daughter, in these words: “and my desire is, that such sur- 
plus be equally divided and paid over to my son A. and my daughter M 
my will and desire is, that my daughter M’s equal part, in this last devise, 
to her bodily heirs, equally to be divided between them,” it was held 
that the daughter took an estate for life, with remainder to her children 
Pless v. Coble, 231. 
A testator bequeathed slaves to A. “during her life, and at her decease. 
to the lawful heirs of her body, if any such there be, and if none, to re- 
turn to the lawful heirs of my body,” it was e/a that, on the death ot 
A, without having had a child, the limitation over was valid. Newkirk 
v. Hawes, 265. 

LUST NOTE. 

Where an equity was established against the defendant for one of two lost 
notes, but which of them was not made to appear from the evidence, i: 
was held, the onus being on the plaintiff, he should take lis reeovery o1 
the smaller. Zownsend v. Moss, 145. 

LOSS OF ASSETS. 

1. Where a testator ordered his executor to loan out a certain fund. direct 
ed to be raised upon his estate, and the interest applied to the suppor 
and education of his children, and a portion of the fund was lost by the 
insolveney of the parties to whom it was loaned, which insolvency oceur- 
re so sud lenly, that the debt could not be saved by the exercise of ordi- 
nary eave, it was held that such loss onght net to be put upon the 
executor. Nelson v. Fall, 32. 

2. Executors are not held responsible as insurers; good faith and ordinary 


care is all that is required of them. Jbid. 


MARITAL RIGHTS. 


Vide Limitation 1x Remarnper, 1. 


MARRIAGE CONTRACT. 





INDEX. 459 


Where parties have bound themselves by a contract to marry, neither can 
give away his or her property without the consent of the other, and no- 
tice before the marriage of such a gift, does not hinder the party injured, 
from insisting on its invalidity. Poston v. Gillespie, 258. 


MERITORIOUS SERVICES. 


Vide ConsTRUCTION OF A WILL, 3. 


MISTAKE. 

Where the aid of a court of Equity is invoked to set aside a note and re- 
fund money on account of a mutual mistake of fact, and it appears that 
the party complaining had the means of correct information within his 
power, but negligently omitted to avail himself of them, it was held that 
he was not entitled to the relief sought. Capehart v. Mhoon, 178. 


MULTIFARIOUSNESS. 
Where an object is sought to be obtained by a bill, and several grounds are 
set out to show the plaintiffs’ right to the relief sought, it was held that 
the bill was not on that account multifarious. Cauley v. Lawson, 132. 


“NATURALISED PERSONS. 
Vide Descent, &c. 


NEW TRIAL AT LAW, 

Vide Error 1n Court or Law. 

NEXT OF KIN. 

Vide ConstRUCTION OF A WILL, 7. 

NUISANCE. 

1. Where a nuisance apprehended, is.doubtful or contingent, equity will 
not interfere, but will leave the party to his remedy at law. llison v. 
Commissioners, 57. 

%. Equity will not interfere to restrain parties from clearing their marsh- 
lands, upon the allegation in a bill, that it will impair the health of a 
neighborhood. Jia. 

Vide CemeTeERIEs. 


ORGANIZATION OF A CORPORATION. 
Vide Jurispiction, }. 


PAROL TRUST. 

At common law, it was not necessary that a trust should be declared in 
any particular mode. In England, the statute of frauds requires that 
declarations of trust shall be manifested and proved by some writing, but 
in our State there is no such statutory requirement; and so, the 
matter stands as at the common law. Where, therefore, one bought and 
paid for a tract of land, and caused the title to be made to A, declaring 
at the time by parol, a trust for B and others, it was held that such trast 
would be enforced in Equity. Shelton v. Shelton, 292. 
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PARTIES. 

1. Where a bill has parties plaintiff, that have no interest in the questions 
presented, the objection may be taken by demurrer. Little v. Buie, 10. 
2. The objection of a want of parties, does not necessarily require the Court 
to dismiss the bill, but it may be ordered to stand over, with leave to the 

plaintiff to amend his bill. Webber v Taylor, 36. 

. Where A, as principal, and B, as surety, gave a note on an executory 
contract for the purchase of real property, in which a fraud was practiced 
on A, it was held that a bill filed by B alone, praying for an injunction to 
stay an execution at law, and setting up no other equity, is defective in 
substance. Limmons v McKesson, 92. 

. Where, by marriage articles, it was agreed that the wife should have the 
use of her slaves for life, and that they should then go te her children, it 
was held that the husband of a daughter, who was the only child of the 
marriage, who became husband in the life-time of his wife’s mother, could 
not sue the executor of her father for the slaves in his own name, but 
must use the name of his wife jointly with his own. farrington v. Me- 


Lean, 135. 

5. A trustee cannot proceed to vindicate the title entrusted to him, from an 
adverse claim, by a bill, without making the cestui qui trust a party.— 
Blake v. Allman, 407. 

3. In a bill for a sequestration, to protect the interest of a remainderman 
it is not necessary that all the joint-owners of the remainder, should be 


made parties. Brantly v. Kee, 332. 

. In a bill claiming a legacy under a bequest to the lawful heirs of my body, 
it was held that the surviving children of the testator and the personal 
representatives of such as were dead, at the time of taking, were the proper 
parties plaintiff. Newkirk v. Hawes, 265. 

Vide Pieapine, 1, 2, 3, 4. ; 

PARTNER—COMPENSATION OF. 

A partner in a firm for the transaction of business, is not entitled to charge 
for his personal services, unless there be a contract entitling him to re- 
ceive compensation. Butner v. Lemly, 148. 

PAYMENT TO A FORMER EXECUTION. 

Vide Jurisviction, 4. 

PER STIRPES AND PER CAPITA. - 

1. A bequest of a residuary fund to A and B, who are “to share equally 
with the children of ©,” was held to give to each of the children of C a 
share equal to the respective shares of A and B. Harrell v. Davenport, 4. 

2. The general rule, in the construction of wills is, that person, described, 
as a class, take in the same way, as if each individual comprising the 
class, were called by his proper name; yet, where such a construction 
would have the effect to break up every division of the property that 
might be made under the will, and require a new one, whenever and as 
often as, a child might be born in any of four families, (other phrases of 
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the will also aiding the Court,) it was Aelé that the testator did not in- 
tend a division per capita, but per stirpes. oper v. Roper, 16. 

Where a fund is given to a family of children, with a provision that each 
afterborn child shall come in for a share, the Court ordered that as any 
one child may come of age, and claim his share, he shall give security to 
contribute pro rata to the share of any new participant that may be 
added to the class. Jbid. 

A devise of land to-be sold and the proceeds divided among the testa- 










tor’s “ heirs-at-law,” there being no context showing that the words 





were not used in their technical sense, was held to require a distribution 





per stirpes. Rogers v. Brickhouse, 301. 

And it was held further, that where personal property was embraced in 
the same clause with land, and there was no reason why a different rule 
of construction should be applied, the distribution, as to it, should be 






made in like manner. bid. , 
Where a testator devised to his own heirs, equally to be divided be- 
tween them, it was held that the division imnst be per stirpes. Burgin v 
Patton, 425. 

Where, in the same clause, personal estate was given, by will, with re- 






alty, and it was held that as to the latter, the division must be per stirpes 





. , . 
it was held that the same rule must apply to the personalty. bid. 
Where a testator evidently designed to cut off a class of his grand chil- 






dren as a unit, but it did not do so, and they came in under the deserip- 
tion of heirs, it was he/d that they must come in as a unit, and take per 







stirpes, as the representatives of their mother. bid. 

Where a testator gave real and persunal property to his own heirs, 
equally to be divided, and it was held that by this clause the children of 
one deceased daughter took per stirpes, it was held further, that the chil- 
dren of a deceased son, claiming under the same description, must take 
in like manner. bid. 








One creditor, secured in a deed of trust, cannot maintain a bill for an ac- 
cvunt of the fund without making all creditors who are:preferred, and all 
in the same class with him, parties, either plaintiffs or defendants. Mur- 
phy v. Jackson, 11. 

Where a surety seeks to have his debt paid to the creditor out of some 
specified fund, or by some other party than himself, such creditor is a ne- 
cessary party to the bill. Zbid. 

Aliter, where he has paid the debt, and is seeking to be reimbursed by 
the principal or co-surety. bid. 

Where a bill alleged a fraudulent combination between the maker of a 
deed of trust afd one of the trustees therein named, and it was sought 
to set aside a preference given to such trustee, it was held that the trust- 
or, as well as the trustee, should have been made a party.. bid. 
Where it was stated in a bill that certain notes were, by agreement oi 
the parties not to be collected in cash, but to be paid off in the notes ol 
other persons, and it was alleged that such notes had been tendered 
and refused, it was held necessary that the plaintiff should aver that he 
still had the notes, and was ready to deliver them. J/cRae vy. Railroad, 


395 
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Vide Parris, 1, 2, 3, 4, 5, 6, 7. 


POLICY IN REGARD TO SLAVES. 

Vide Inputcence, &c.; Emaxciparton, 

POWER. 

1; Whether a will made by one, having a power to appoint, which does 
not refer to.the power nor notice, specially, any of the property subject 
to it, is an execution of such power—quere? Holt v. J/ogan, 82. 

2, Where a person having a power of appointment for the benefit of oth- 
ers, used it for his own benefit, it was he/d that such exercise of the pow- 
er was entirely inoperative. bid. 

3. Where property was left, by a will, to testator’s wife for life, with power 
to distribute it among her children, and she did not exercise the power. 
there being no general residuary clause, it was he/d that after the falling 
in of the life-estate, the property passed to the distributees of the deceas- 
ed under the statute. bid. 

! Where a testator gave all his property to his wife to dispose of it among 
all his children, and she made a will giving part of it to grand-children 
and other more remote descendants, with contingent limitations and 
cross remainders to them as purchasers, and part to some of the children 
for life only, it was held that her will was not a valid exercise of the 
power, and that the rights of the children were not affected by it. JAtile 
v. Bennett, 156. 

Se It was held further, that she had a right to contract debts for raising 
aml educating the children, and supporting the family on the credit of 
the estate, and that it was liable for such debts. Jbid. 

i. LHeld, further, that the executor acted properly in keeping up the family 
establishment until the questions growing out of the will could be set- 
tled. bid. 

7. Held, further, that the interest of the children in the trust was vested, 
and that one of the daughters having married, and died in the life-time 
of the mother, her rights vested in her personal representative, who was 
her lmsband, but-not jure mariti. Ibid. 

*RACTICE. 

l. It is irregular for a clerk and master, even by consent of counsel, to send 
up the original papers of a cause, on an appeal from an interlocutory or- 
der, or by consent to charge, in such a case, as if copies had been made 
and sent up. Lmmons v. McKesson, %2. 

2;. It is not an approved practice in a bill. vo pray that exhibits may be made 
a part thereof, but if a plaintiff choose to make them a part of his bill he 
cannot object (being ordered to pay costs) to their being copied as part 
of the biit served on the defendant, and his being charged with costs ac- 
cordingly. AleRae v. Guion, 129. 

3. A clerk and master has a right to charge by the copy sheet for copies ot 
the bill, which-were issued to be served on the defendant. bid. 

t. A clerk and master has no right to charge for a seal on a ji. fa. issued to 
his county. bid: 

5. Where a bill was amended so as to make a corporation a party, it was 
held to be proper to serve the President of the corporation with a copy 
of the bill, although he was already before the Court in his individual ca- 
pacity. bid. 

6. The clerk is only entitled to charge for one subpoena beyond the num- 
ber necessary to be issued to the defendants, (one for each defendaat.)— 
Ibid. 

7. Where, on an appeal, the decretal order was in-part reversed, the appel- 
lee was ordered to pay costs. . bid. 


- 














INDEX. 4633 


8. An admission of a fact, made in the Court below by the parties to a suit 
for the express purpose of saving the trouble and expense of taking the 
proof, will be taken as sufficient, here. as well in suits by attachment as 
in other actions. Fuller v. Smith, 192. 

, Where a cause is set for hearing upon bill, answer, replication, and proofs, 

and the evidence fails as to a matter essential to the equity of the plain- 

tiff or to the defence relied on, it is not in the course of the Court to di- 

rect an enquiry by the master, nor to direet an issue to be tried at law. 

Kearney v. Harrell: 199. 

Where a deed of trust was made by a firm to secure all its creditors, one 

creditor, to whom the rest were unknown, (they not being named in the 

deed) has a right to file his bill, in his own name praying for a discovery 
of the other creditors and the state of the fund, and for the payment ot 
his proportion, and upon such discovery being afforded, it was held to be 
the proper practice to amend the bill by making all the creditors, inter- 


ested, parties to the bill. SyMOns V. Reid, 327. 


10. 


Vide Atimony; ArracumMent 2; Ixsunction 5; Jurispiction 4. 


PRE-EMPTION CLAIM. 


1. In locating a pre-emption right. under the act of 1850, section 7, in re- 
spect to Cherokee land, one entitled to locate under the agent's certificate, 
is not bound to respect the advantage or convenience of one who had au 

improvement in the vicinity, and who also had a certificate of a pre-emp- 

tion right but obtained subsequently to the other. Barnett v. Woods, 428. 


A citizen of a contiguous State, who mode an improvement on land, de- 
signated in the act of 1850, but never resided on it, was he/d not to be 
entitled to a pre-emption right under said act. Zbid. 


Where a person having made an improvement and complied with the 
act of Assembly, allowing a pre-emption right, got a certificate of pur- 
chase and had a survey made, but was excluded from it by a grant made 
to an inhabitant of another State, under a mistaken construction of the aet 
by the State’s agent, it was held that he had an equity to have a convey- 
ance from such grantee for the part of bis survey covered by such erro- 
neous grant. Tbid 


PREFERRED LEGATEES. 


Vide ConSTRUCTION OF A WILL 7. 


PRESUMPTION FROM LENGTH OF TIME. 


i. An administrator, who pays a debt, presumed, from lapse of time to have 
heen paid, is bound in a settlement of the estate, to show that such pre, 
sumption is net true, but that the debt is in fact still unpaid. Barnawell 
v. Smith, 168. 

~. Where an administrator of an estate died without having rendered an 

account or made asettlement, and administration de bonis non was not ta- 

ken on the estate of the intestate until after the lapse of thirty-four years, 
it was he/t/, ina suit begun immediately after thegrant of such administra- 
tion, that no presumptien of settlement, satisfaction or abandonment arose 
from the lapse of this time, but that such administrator de bonis non, was 
entitled to an account against the representative of the deceased adinin- 

istrator. Glen v. Kimbrough 173. 

Where the payee of a sealed note took a mortgage of slaves for the se- 

curity thereof, which he permitted to lie for at least sixteen years, without 

the payment of any part—even interest, and during that time the slaves 
remained in possession of the mortgagor, who sold some of them for the 
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satisfaction of other debts, it was held that this amounted to a presump- 
tion that the right to foreclose had been abandoned. Blake v. Lane 412. 

. Where the question was, whether the length of time, during which the 
mortgagee of slaves had foreborne to enforce his security, did not create 
& presumption of the abandonment of the right to foreclose, it was held 
that the insolvency of the mortgagor was not evidence to rebut the pre- 
sumption. bid, 

5. Where the mortgagor is permitted to remain in possession of the mort- 
gaged premises for more than ten years, during which time no part of the 
mortgage money, or even interest has been demanded or paid, and noth- 
ing said or done concerning the matter, a presumption arises that the 
matter has been arranged in some other way, and the right to enforce 
the mortgage, has been abandoned. Brown v. Becknall, 423. 

6. Loose declarations made after the presumption of abandonment from the 
lapse of time has arisen, will not be allowed to rebut it. bid. 


Vide Assent or Executor. 
PRINCIPAL AND AGENT. 


Vide ConripentiaL Retations, 3. 


PROOF—SUFFICIENCY OF. 

Where the plaintiff alleged that a certain note to a bank, purporting to be 
the note of another (since insolvent) with the plaintiff and defendant as 
sureties, was fraudulently misrepresented to him by the defendant, (he 
being illiterate) and he was made to believe that it was the defendant's 
note, as principal, with such third person and himself as sureties, and 
that he signed it under that belief; the fact, that the plaintiff had sued 
the defendant, in a suit-at law, for contribution as a co-surety and got 
judgment, taken in connection with the form of the note, and the point- 
ed evidence of the subscribing witness, contradicting the whole equity, 
were held to be preponderate against two witnesses sustaining it. Jones 
v. Underwood, 26. 


PURCHASER WITH NOTICE OF A FRAUD. 
Vide FRAUDULENT DEED OF TRUS?. 


QUASI EMANCIPATION. 
Vide GRATUITY TO A SLAVE. 


RECEIVER. 


Vide Jurispiction, 6. 


REGISTRATION OF A VESSEL. 


A steam-boat used, exclusively, for the purposes of navigation between the 
ports, or towns, of any State, without going out of the State, is not a 
vessél of the United States, and is not required to be registered, in order 
to a valid transfer thereof. Wiswall v. Potls, 184. 


RELEASE. 
Vide Conrrot or action, Xc. 


REMAINDER IN SLAVES. 
1. The act of 1823, Rev. Code, chap. 57, sec. 21, enabling a remainder in 
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slaves, after a life-estate, to pass by deed, has no effect upon a deed ex- 
ecuted prior to its enactment. Harrell v. Harrell, 229. 

A deed of bargain and sale to one, for life, in trust for his own use, con- 
veys simply an estate to him for life, which before the act of 1823, amount- 
ed to the whole interest, and a limitation over after such a provision, 
passed nothing. bid. 
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REPAIRS—COMPENSATION FOR. 
Where B, by parol contract, agreed to sell to A, a tract of land, and gave 
him possession, and permitted him to make repairs and improvements. 
afterwards, on B's repudiating the bargain, and pleading the statute of 
frauds to a suit for a specific performance, it was held, in that suit, that 

he should account to A for the outlay in repairs and improvements. Win- 

ton v. Fort, 251. 1 








RESTRICTED ESTATE. 

Where land was devised to A and his heirs, with a restriction that if he 
died without leaving children, then to B and C; but if he wished to sell 
he should give them the preference, and provided a mode for ascertain- 
ing the value, it was held that a power of alienation was conferred 
on A, and that B and C should be put to their election, under the direc- 
tion of the Court, either to take the land im the manner prescribed, or to 
decline it. AcDaniel v. McDaniel, 351. 























REVOCATION OF WILL. | 

A revocation of a will in express words, will prevail, though the object for 
which it was made fails, as being against public policy. Gossett v. Wea- 
therly, 46. 











SEAL. 
Vide Practics 4. 


SEPARATE ESTATE OF FEME COVERT. 
1. Where a testator gave land and negroes to the separate use of a feme 
covert, his daughter, expressing a want of confidence in her husband, 
and forbidding the trustee from letting him have possession of the slaves, | 
but leaving it discretionary whether he would rent out the land or per- 
mit the family to occupy it, it was held that the husband and wife had no 
equity to compel the trustee to give them possession of the property for 
ahome. Coz v. Williams, 150. 
2. The separate estate of a married woman is not liable to her personal en- 
gagements generally, but only where the debt ic charged specifically up- 
on her separate estate, with the concurrence of the trustee, if there be 
one. Knox v. Jordan, 175. 


Vide LimrraTtion IN ReMAINDER 2. 


















SETTLEMENT OF AN ESTATE. 
Vide Birt ror Serr.ement, &c, 










SHERIFF'S COMMISSIONS. 
Where an injunction was granted to restrain the collection of a part of an 
execution of fi. fa., upon the condition that the plaintiffs would pay into 

the office, from which the fi. fa. issued, a certain amount of it, admitted 

in the pleading to be due, it was held that a sheriff, who had levied the i 
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fi. fa. for the while sum on property sufficient to make it, was entitled to 
his commissions on the amount paid into the clerk’s office. Dibdle v. 
Aycock, 399. 


SLAVES ACCUSED OF FELONY IN THE HANDS OF AN EXECUTOR. 

Vide Executor. 

SPECHIC PERFORMANCE. 

1, Where a party, who had ecovenanted:to convey a tract of land, and giv- 
en possession, and taken bonds for the purchase-money, got back the pos- 
session, on a bill for a specific performance, it was held that he was liable 
for profits he had made, or reasonably might have made, while in posses- 
sion. Sugg v. Stowe 126. 

2. Where a party made a bond for title, and afterwards sold the land for an 

advanced price, and made title to another, so that he could not perform 
his contract specifically, it was held that he was chargeable with the price 
received on the second sale with interest. bid. 
Where the purchaser of an infant’s land from him, brought a bill to com- 
pel a performance of the agreement, which was in writing, on the ground 
that he, in combination with his father, fraudulently represented himself 
to be of age, and it appeared that the purchaser had notice that there 
was great doubt as to the seller's age, and it appeared also that the bar- 
suin Was a bad one on the part of the infant, who was under the control 
uf his father, and that the latter assumed the whole control of the nego- 
tiation, and received the benefit of the price, the Court refused to compel 
a specific performance. Dibble v. Jones 389. 


Where a bill, for a specific performance, contains a prayer for general 
relief, and the answer admits the payment of a part of the purchase- 
money, and contains an offer to settle; it was held, that the Court, al- 
thoagh it cannot decree a specific performance for want of a sufficient 
writing within the statute of frauds, will, nevertheless, decree an account 
and repayment. Capps v. J/olt, 153. 

Vide ConrRacT AS TO LAND. 


STATUTE OF FRAUDS. 
Vide Paro Trusts. 


STATUTE OF LIMITATIONS. 

l. Where a wife sold a slave, belonging to her husband, and took a bond 
for the price payable to him, which she collected and reinvested in the 
name of another, as her agent, it was Ae/d that the administrator of the 
lusband was not barred by the statute of limitations, until three years 
had elapsed from the time of a demand and refusal to account. /us- 
chall vy. Hall, 108. 

A purchaser (even with notice) from one purchasing fraudulently, at a 
sheriff's sale, (as by preventing a fair competition among bidders,) who 
has had the land in possession for more than seven years before a suit in 
equity is brought for a reconveyance, is protected by the statute of limi- 
tations. Whitfield v. Hill, 316 

An action of ejectment, predicated on the assumption that a deed made 
by a sheriff for land sold, is void on account of a fraudulent suppression 
of bidding, is not the same cause of action with a right asserted in a 
court of equity to have the purchaser converted into a trustee, and to 
have a reconveyance, which assumes that the sheriff's deed is valid tu 
pass the title; and, therefore, the pendency of the former is not a good 
answer to the plea of the statute of limitations. bid, 
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. If it appear on the face of the bill that the plaintiff's case is barred by 
the statute of limitations, advantage may be takex of it by motion on the 
trial. Jbid. 

A court of equity is governed by the statutes of limitations and presump- 
tions, in the same mauner a court of law is; where, therefore, a bill of 
sale of a slave, not under seal, contained a false warranty of soundness, 
and a bill was fiied by the purchaser to restrain the collection of the pur- 
chase-money, three years had elapsed between the discovery of the un- 
soundeess and the filing of the bill, it was held that the suit was barred 
by the statute of limitations. Taylor v. McMurray, 357. 

Where there is a statute of limitation at law, which furnishes an analo- 
gy, a suit in equity in pari materia, is barred by it. Leggett v. Coffield, 
382. 

Where, therefore, a married woman was entitled to property by a mar- 
riage settlement, whith was sold and conveyed by her trustee and her 
husband, during her coverture, it was held that she was barred after the 
lapse of three years from the death of her husband, from bringing a suit 
against the purchaser. bid. 

. Where a guardianship was closed by a settlement, and release after the 
ward arrived at full age, it was held, in analogy to the statute of limita- 
tions to an action of account at Law, that the Court would not entertain 
a bill to re-open the investigation of the guardian’s accounts, on the 
ground of undue influence, fraud or mistake, after three vears from the 
closing of the trust. Whedbee v. Whedbee, 392. 

A trustee, who permits one to hold adversely to his title for more than ® 
seven years, under a grant, cannot sustain a bill to have such holder con- 
verted into a trustee, although the cestud qui trust may have been under 
age and out of the State at the time. lake v. Allman, 407. 


SUBROGATION. 

Where one, believing that he was a surety on an administration bond, set- 
tled with the next of kin, who were under the like impression, the ad- 
ministrator becoming insolvent, it was held that, on its appearing that he 
was not surety, he had an equity to be subrogated to the rights of the 
next of kin against the real sureties on the bond. Capehart y. Mhoon, 
178. 

SUBSEQUENT PURCHASERS. 

Where a father made a deed of gift of a negro child to his son, who was 
also a child, and after eight years, during which time both remained un- 
der the control of the donor, sold and conveyed the slave to another for 
half its value, it was held that the latter had no ground in Equity to have 
the gift set aside, and the donee declared a trustee for his use. Jones v. 
Hall, 26. 

SURETIES. 
Vide PLeapine 2. 
SURPLUSAGE. 

Vide InconstsTENT ALLEGATIONS. 

TRUST NOT AFFECTED BY STATUTE OF FRAUDS. 

Where A paid the purchase-money for a tract of land, and had the title 
made to B, on a parol trust, to hold it for A, it was declared that such 
trust was not embraced in the statute of frauds. But where it appeared 


that the contract was made to defraud creditors, the Court declined in- 
terfering to compe! a conveyance of the legal title. Turner v. Eford, 106. 
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TRUST ACCEPTANCE OF. 
Vide Esropret. 


TRUST—DEED OF 
In a deed of trust, to indemnify sureties, by giving them a preference, the 
the debt of the creditor supplies the consideration to support the deed; 
the creditors interest is, therefore, the primary object to be protected in 
Equity, and sureties’ indemnity, though expressed to be first, is but se- 
condary and incidental to the other object.  Wiswal! v. Potts 184. 


TRUSTEE. 
A trustee who acquires an outstanding title, adverse to that of his cestu/s 
qui trust, is considered, in equity, as having acquired it for their benefit, 
and cannot set it up for hisown. Brantly v. Kee, 352. 
UNDUE INFLUENCE. 
Where a father, with whom his daughter resided, and who was habitually 
. under his, influence and control. urged upon her, two days before the time 
fixed upon by her for her marriage, to sign a deed giving away her pro- 
perty, which she did with reluctance, aad with earnest protestations 
against the act, it was held that such conveyance was inoperative and of 
no effect as against the husband. Poston v. Gillespie 258. 
. NDISPOSED OF BALANCE, 
Vide Bequest Tro Siaves. 
VAGUENESS. 
Vide Contract As TO LAND, 2. 
VALUATION WHEN MADE. 


Vide ConrirmMation or a Gt. 
VESTED INTEREST. 
Vide ConpitTIoN RENDERED IMPOSSIBLE: Devise FoR EDUCATION, AXc.,.2. 
VESTED LEGACY. 
Vide Power, 7. 
VESTING—TIME OF. 
Vide Bequest oF A FUND TO A CLASS, 2: 
VOLUNTARY CONVEYANCE. 
Vide Supsequent PurcHaser. 


“ WHEN” USED AS INDICATING A CONDITION OR A PERIOD 
FOR VESTING.—Vide Conpittonat Bequsst, 1, 2. 














